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Syllabus of the Court

1. Where aclient openly converses with his attorney in the presence and hearing of third persons, the
conversation is not of a confidential character and is removed from the protection of the attorney-client
privilegerule.

2. An attorney, who acted as a mere scrivener in preparing a deed in accordance with instructions given to
him by his client, may testify as to the transaction.

3. The appealing party has the burden not only of establishing error by the trial court but must further show
that the error was prejudicial.

4. Where the grantor parts with all control over adeed by delivering it to the grantee, intending to part with
all authority and dominion over the deed, such delivery passestitle.

5. Where a deed has been delivered to the grantee in a manner to divest the grantor of title, subsequent
declarations of the grantor tending to impeach the deed are inadmissible.

6. In an equity case, tried with an advisory jury, errorsin the giving or refusal to give certain instructions are
not subject to review on appeal as the jury's answers to the specia interrogatories are only advisory.

7. Mereirregularity in framing the findings of fact and conclusions of law, where no harm or prejudiceis
shown as aresult, will not constitute grounds for the reversal of ajudgment.

8. The findings of fact and conclusions of law have been reviewed and it is held, for reasons stated in the
opinion, that the findings of fact support the conclusion of law that grantor intended to transfer title to the
real estate.

Appeal from the District Court of Burleigh County, the Honorable W. C. Lynch, Judge.

JUDGMENT AFFIRMED.

Opinion of the Court by Teigen, J.

Conmy, Conmy, Rosenberg, Lucas & Olson, Box 1398, Bismarck, for Max D. Rosenberg, Executor of the
Estate of Norman Hall, deceased, defendant and appel lant.
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Williams & Lindell, Washburn, for The First Presbyterian Church of Wilton, N.D.; The First Lutheran
Church of Washburn, N.D.; and the Washburn Methodist Church, Washburn, N.D., defendants and
appellants.

Zuger, Bucklin & Zuger, Box 1695, Bismarck, for plaintiff and respondent.

Bolyeav. First Presbyterian Church, et al.

Civil No. 8786

Teigen, Judge.

The defendants (hereinafter Hall Estate) have appealed from ajudgment quieting the title to approximately
fourteen quarter sections of farm land in the plaintiff, Sandra S. Bolyea, a'k/a Sandra C. Schliter (hereinafter
Sandra), and against these defendants.

The land in issue had been owned by Norman Hall, who died testate on November 23, 1970.

Sandra's assertion to ownership of the land is based on her claim that Norman Hall deeded the land to her on
or about October 24, 1963, but that the deeds were not recorded and were |ost.

The Hall Estate answered and, in addition to a general denial, alleged lack of
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consideration, incompetence of Norman Hall, and execution under undue influence. They also claim that the
three churches named in thistitle are the owners, as devisees under the Last Will and Testament of Norman
Hall, dated April 22, 1969.

The action was tried to the court with an advisory jury. The jury answered al special interrogatories
submitted to it in Sandra's favor. The answers of the jury were accepted by thetrial court in making its
findings of fact. Judgment was entered in favor of the plaintiff, quieting thetitle to the land in Sandra. The
issuesin this appeal, formed by the specifications of error served with the notice of appeal, present only
guestions of law. In order to understand the issues presented on this appeal, a brief statement of the facts
follows.

Sandra was the stepdaughter of Norman Hall. Sandra's mother, VValena Schliter, and Norman Hall were
married on November 2, 1960, when Sandra was sixteen years of age. Sandra had known Norman Hall since
she was eight or nine years old. She does not remember her biological father, whom her mother had
divorced many years earlier. Sandra's mother Valena (Norman Hall's wife) died on October 16, 1963. The
evidence establishes, and the jury and the trial court found, that, eight days later, to wit, on October 24,
1963, Norman Hall executed two quitclaim deeds conveying the land in issue in this action to Sandra, and
delivered both deeds to her; that, subsequently, for the purpose of safekeeping, he reobtained possession of
the deeds. The deeds were not recorded. Norman Hall died on November 23, 1970. Following his death a
search was made for the deeds in question but they were not found and are deemed lost. The Last Will and
Testament of Norman Hall, dated April 22, 1969, duly certified by the county court where it had been
admitted to probate, was received in evidence. This will makes a number of bequests to various beneficiaries
and purportsto devise "all of my real estate, wheresoever situated or located in equal shares' to the three
churches named in thetitle of this action. The will does not describe the testator's real estate and the record



does not establish whether or not Norman Hall owned real estate in addition to the real estate described in
this action. The evidence establishes that, subsequent to October 24, 1963, and until Norman Hall's death on
November 23, 1970, he continued to occupy the real estate in issue in this action, to operate it, to take the
profits, and to pay the taxes.

The Hall Estate has specified a number of claimed errors. They have been consolidated into six issues,
which arerelied upon for areversal and new trial. Three of these issues assert error in ruling on objections to
evidence; one asserts error in refusing to give a requested instruction; and two involve the court's findings of
fact and conclusions of law, asserting that certain findings were improper findings and that the findings of
fact do not support the conclusions of law.

No claim is made that the evidence admitted does not support the judgment.

We will first consider the three assignments of error which pertain to the admission and exclusion of certain
evidence, asfollows:

First: The contention that it was error for the trial court to permit the attorney and his secretary, who drew
the lost deeds, to testify concerning communications made by Norman Hall, now deceased, and advice given
and work done by the attorney for hisclient.

Second: The contention that the trial court erred in denying a motion to strike the testimony of Sandra on the
groundsthat it wasirrelevant and in violation of the deadman'’s statute. Section 31-01-03, N.D.C.C.

Third: The claim that it was error for the trial court to exclude testimony of three potential witnesses
concerning acts and declarations of Norman Hall, the
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grantor, subsequent to the execution and delivery of the lost deeds.

With respect to the assignment that it was error to admit the testimony of the attorney and his secretary who
drew the deeds, the Hall Estate cites Section 31-01-06(1), N.D.C.C., which provides:

"An attorney, without the consent of his client, cannot be examined as to any communication
made by the client to him, nor as to his advice given thereon in the course of professiona
employment.”

When this objection was raised in the trial court, it found the evidence at that point established that Norman
Hall did not intend that the matters about which he consulted the attorney were to be confidential or were to
be withheld from Sandra. Evidence of record when the attorney was called established that Norman Hall had
chosen to consult with his attorney in the presence of others who accompanied him to the attorney's office.

Before the attorney was called to the witness stand, two witnesses had testified relative to the visit to the
attorney's office. These witnesses were Halley Nelson and his wife Grace. It appears from their testimony
that, on October 24, 1963, Norman Hall invited Sandra and the Nelsons to accompany him from the Wilton
areato Bismarck, North Dakota, where he was going for the purpose of transacting some business.

With Mr. Hall driving his automobile, these four people proceeded to Bismarck. Upon arrival, Mr. Hall first
went into the Dakota National Bank but returned shortly to his automobile and he then drove to Mandan,
North Dakota. They had lunch in Mandan and, following lunch, they walked together down the street



looking for an attorney's office. They passed by the office of the first attorney they found because Mr. Hall
had some objection to him. They then went on and entered the second attorney's office, which was the office
of Clarence J. Schauss, the attorney whose testimony was admitted, over objection, in thistrial.

According to these withesses they entered Attorney Schauss's office, where Norman Hall stated to Attorney
Schauss, in their presence, that the purpose of his call wasto ask Attorney Schauss to prepare deeds
whereby he, Norman Hall, would convey hisland to Sandra. After having stated the purpose of the visit, in
the presence of these witnesses, Attorney Schauss advised Mr. Hall relative to the law pertaining to
transfers--the requirements and the effects thereof--and recommended that instead of deeds he should draw a
will. An argument resulted, during which Halley Nelson told Attorney Schauss that Hall wanted deeds, not a
will, for tax reasons. During the argument Norman Hall made his intent and desires clear to Attorney
Schauss, who agreed to draw the deeds as requested. Following a settlement of the argument and the
agreement to draw the deeds, the Nelsons seated themselvesin the waiting room of the office and Attorney
Schauss, Norman Hall and Sandra went into an adjoining room, which apparently was Mr. Schauss's private
office. However, they left the door open and some of the conversation could be overheard by the Nelsons.

Thetria court's decision to overrule the objection was not in error. The evidence establishes that there was
no attempt on the part of Mr. Hall to keep the transaction confidential, and that the Nelsons were not
necessary parties to the purpose or objectives of the visit to the attorney's office.

The privilege of the attorney-client relationship is grounded upon the necessity of providing for every client
afreedom from any apprehension in discussing the most personal matters with his attorney, and to
encourage the client freely to communicate with his attorney without fear of disclosure. However, if the
client chooses to make or receive his communication in the presence of athird person, it ceasesto be
confidential and, therefore, is not entitled
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to the protection afforded by the rule. For this reason, we held in State v. Henderson, 156 N.W.2d 700
(N.D.1968), in paragraph 9 of the syllabus:

"Where there is an unnecessary third party present during an attorney-client conversation, any
statements made will be considered nonconfidential and not within the ambit of the attorney-
client testimonial privilege."

In O'Connor v. Immele, 77 N.D. 346, 43 N.W.2d 649 (1950), we held that the testimony of an attorney was
competent where it was clear from the evidence that the client intended that their declarations should not be
confidential. The declarations in that case were by a husband and wife, made in the presence of each other
concerning their agreement to make reciprocal wills, to the attorney who drafted the wills, and which
declarations, it was shown, were thereafter repeated in the presence of each other and other members of the
family.

Our holdings appear to be in conformity with the general rule in this respect. See 58 Am.Jur. Witnesses, §
492; 97 C.J.S. Witnesses, § 290; 141 A.L.R. 553.

In our opinion there is another reason why the testimony of the attorney and his secretary was admissiblein
this case. From the record in this case it is clear that Mr. Schauss was not acting as attorney or legal advisor
to Mr. Hall. He merely served as a scrivener when he prepared the two deeds in accordance with the
instructions given to him by Mr. Hall. It istrue that the attorney attempted to give some legal advice but it
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was not accepted. Under these circumstances, the communications concerning the transaction are not
privileged and were properly admitted in evidence.

"An attorney who acted as a mere scrivener in preparing a deed or other instrument in
accordance with instructions given to him may testify as to the transaction; and an attorney who
acts merely as anotary in taking the acknowledgment of a deed or other instrument may testify
as to communications made to him at the time or the attending circumstances. Where, however,
an attorney is employed in his professional capacity he cannot testify asto communications
with respect to adeed or other instrument, which he prepared for his client in the course of such
employment; so instructions given by a client to an attorney relating to papers about to be
drafted by the latter, which include a statement of the purpose to be accomplished, are
privileged. An attorney employed in the preparation of an instrument who acted as an attesting
witness thereto may testify as to the transaction, at least as to matters which a subscribing
witness as such may be called on to testify to; but if he is employed as a confidential adviser in
the preparation of the instrument, matters which came to his knowledge from his client in the
preparation of the paper are privileged.” 97 C.J.S. Witnesses, § 280.

See also, 58 Am.Jur. Witnesses, § 481.

In areport of the Supreme Court of the Territory of Dakota, that court construed Section 499(1) of the Code
of Civil Procedure, 1877. This section of the territorial code was adopted by this state upon attaining
statehood and has continued in effect without change. It is now codified as

Section 31-01-06, N.D.C.C., which section is set forth above.

Theterritorial supreme court, in the case of O'Neil v. Murry, 6 Dak. 107, 50 N.W. 619 (1888), held that:

"Under sub. 1, § 499, C.C.Pro., providing that 'an attorney cannot, without the consent of his
client, be examined as to any communication made by the client to him, or his advice given
thereon in the course of professional employment,’ an attorney employed for the purpose of
drawing certain conveyances (the execution of which had been determined upon before
consulting him) may testify asto what was said and done at the time
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of their execution as bearing on an issue of their being absolute, or conditional merely."
Headnote No. 2, 6 Dak. 107, 50 N.W. 619.

The construction placed upon the statute by the territorial court is equally applicable today and isin
harmony with the general law.

It isour conclusion that the trial court did not err in overruling the objection and permitting the testimony of
Attorney Schauss and his secretary pertaining to the transaction. In its brief the Hall Estate states that the
testimony of Attorney Schauss and his secretary was, without question, the most damaging testimony
presented. with this conclusion we agree. It sustains the trial court's finding that on October 24, 1963,
Norman Hall, as grantor, signed, executed and unconditionally delivered two deeds to Sandra, granting and
conveying to her the property in issue here; that the delivery of these deeds to Sandra was absolute and not
made conditionally.



The Hall Estate has specified that the court erred when it denied its motion to strike Sandra's testimony at
the trial. Sandrawas called as awitness by her attorney. An objection was made before she testified that any
material testimony touching in any way upon the issues in this action would be inadmissible because such
testimony would involve transactions within the definition of that term as used in Section 31-01-03,
N.D.C.C. (dead man's statute), and, for the further reason, that any testimony not coming within the
definition of atransaction would be irrelevant, immaterial and incompetent. The court refused to rule on the
general comprehensive objection and asked counsel to specifically object to the questions as they were
asked.

Sandra was then examined and testified as to her name; her birthdate; place of birth; the geographical areain
which she grew up; her familiarity with the land in question; her age when she wasfirst on the land; her
mother's maiden name and married name; the fact that she did not remember her biological father; the date
of her mother's marriage to Norman Hall and Sandra's age at that time; and the fact that she had lived with
her mother and Norman Hall after their marriage on the land in issue in this action. She also was permitted
to testify that her mother had no other children and that Norman Hall had no children. She tetified as to the
date of her mother's death; the history of the ownership of the property in issue; and the fact that she does
not have possession of the deeds and, to the best of her knowledge, they have not been found and are lost.

Objections were made to most of the questions propounded to elicit the above information on the grounds of
irrelevance and immateriality, and were overruled. Although there may be some question as to the relevancy
and materiality of the answers given to some of the questions, we are unable, however, to see how this
testimony isin any way prejudicial to the Hall Estate. Three questions were asked of Sandrawhich were
objected to on the ground that the answers would be inadmissible under the provisions of Section 31-01-03,
N.D.C.C. (dead man's statute), and these objections were sustai ned.

The motion to strike was made at the close of the trial and was premised on the claim that counsel had, at no
time, in any way, linked her testimony up in any manner to make it material.

In an appeal the appellant has the burden of not only showing error but that the error was prejudicial.
Zimmerman v. Bellon, 153 N.W.2d 757, 29 A.L.R.3d 1431 (N.D.1967).

In this case there is merely aclaim of error in the admission of the testimony and arefusal to strike, but no
showing whatever has been made to show prejudice, and we believe there is none.

The next specification we will consider has to do with the exclusion of evidence. It is the contention of the
Hall Estate that it was error for the trial court
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to exclude the testimony of three persons concerning acts and declarations of Norman Hall subsequent to the
alleged delivery of the deeds.

The Hall Estate called G. Hochhalter who testified that he was wellacquainted with Norman Hall and had
discussed with him awill or other dispositon of his property on more than one occasion. He testified that he
accompanied Mr. Hall on avisit to a Bismarck lawyer to discuss this matter, he believed, in 1968. He
testified they went to see Attorney Max Rosenberg but, because he was not in, they talked with his partner,
Bill Lucas. He was then asked the question: "Can you tell me what was discussed in relation to any real
property of Norman Hall." An objection was made on the grounds it was immaterial and hearsay as to any
conversation in 1968 outside the presence of the plaintiff. The court sustained the objection on the ground
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that statements of a grantor are admissible when such statements are in support of a deed but not when they
are against it. It was agreed by counsel that the answer, if given, would be against it. An offer of proof was
made as follows:

"x** And the offer of proof | would like to make, first, through Mr. Hochhalter and also
through Mr. Lucas, who was to be called as a witness. Testimony will be offered to show that
the decedent, Norman Hall, acknowledged that he had executed a quitclaim deed to the
premisesin question to Sandra C. Schliter but denied having delivered it, and at the same time
denied that the same had ever left his possession, that he advised Mr. Hochhalter and Mr. Lucas
that he had destroyed the same.

"Further, the testimony would indicate that he stated the desire that hisreal property pass to the
churchesinvolved here, and that from that conversation the first draft of his last will and
testament, which has been admitted to probate, was prepared.

"The offer of proof goes further, in that Milton Higgins would be called and, through him, an
exhibit marked and introduced, which was awill prepared by Mr. Higgins for Norman Hall in
1967, which document specifically recites that he was giving fourteen quarters of land to only
two of the three churches which ended up in the third will.

"Thistestimony isall of actions, declarations, and expressions subsequent to execution, which
we feel have evidentiary purpose in showing, one, that the deed was not delivered; or, two, that
if delivered, intent was not to passtitle as has been alleged by the Plaintiff. And we would seek
to couple these declarations and statements with conduct of the party, which, again, is consistent
with that intent not to pass or vest title in the Plaintiff through execution and purported delivery
of some instruments."

Thetria court denied the offer of proof. It was stipulated and agreed, by and between the parties, that the
offer of proof be considered the same as if the Hall Estate had also called Mr. Higgins and Mr. Lucas and
then asked them the same question which was objected to when asked of Mr. Hochhalter.

It is argued that the offer of proof was made for the purpose of showing, and the proffered evidence, if
received, would tend to establish, that the deeds were not delivered, or that, if the deeds were delivered, the
intent of Norman Hall was not to passtitle to Sandra.

The offer of proof admits that the deeds conveying the property in question to Sandra were, in fact, drawn
and executed by Norman Hall.

Thetria court made an express finding that the delivery of the deeds by Norman Hall to Sandrawas
absolute and not made conditionally, and concluded that title passed upon delivery on October 24, 1963. The
evidence clearly supports this finding and the conclusion. Attorney Schauss testified that he had practiced
law in this state since 1947; that on October 24, 1963,

[196 N.W.2d 157]

four people came to his office, one of whom was Norman Hall, another was Sandra. With respect thereto, he
testified:

"The four people came to my office and Mr. Hall introduced himself and said that he wanted to



talk to me. And my recollection isthat al four of them were present, and Mr. Hall advised me
that he wished me to prepare some deeds for property he had in Burleigh and McL ean County."

He testified that Mr. Hall wanted the deeds to run to Sandra Schliter, whom he described as being the
daughter of his deceased wife, and that:

"When he told me that he wanted me to prepare a deed, | advised him that if a deed were
delivered, it would have the effect of transferring the title to the property to Sandra. | advised
himif it weren't delivered, it would have, or it would be, of no legal effect. He stated that he
wanted to, that he understood that and wanted to transfer the title to the land to Sandra Schliter."

With respect to the procedure in the method of drawing a deed, he testified:

"WEell, | roughed out a deed on my own typewriter, in my own type of typing--I roughed out a
deed covering the land, | think, in McLean County, and then on the back typed in instructions
for the second deed in Burleigh County."

He testified that he had taken descriptions of the land from a paper given to him by Mr. Hall, which paper
was a leaf from a calendar which contained the legal descriptions written on the back of it. He brought with
him into court the roughedout deed and the calendar page containing the land descriptions on the back. They
were admitted as exhibits in evidence. He testified that he gave the roughed-out deed, containing the
descriptions of the land in both counties, to his secretary. She then prepared two deeds and brought them to
him in his office. These deeds named Norman Hall as the grantor and Sandra C. Schliter as the grantee and
recited that, for one Dollar, and other valuable considerations, he, Norman Hall, transferstitle to Sandrato
the property described therein. There were two deeds; one covering the land described as being in McLean
County, and the other the land described as being in Burleigh County. He testified that after the deeds were
returned to him by his secretary he went over them with Mr. Hall, who found them to be correct, and then
Mr.Hall signed the deeds and Attorney Schauss notarized them as notary public. With respect to delivery, he
testified:

"WEell, | discussed the fact that the deeds would not be valid unless would not be valid as
transferring title at that time unless they were delivered. If they were delivered, they would have
the effect of transferring title as of the time of that delivery."

And that then:
"] handed them to Mr. Hall, and he handed them to Sandra Schliter."

Hetestified that Mr. Hall physically put the two deeds into her hand. He did not recall any discussion
between them at that particular time but Mr. Hall had indicated that he wanted the deeds to be made
immediately effective so he handed them to him for the purpose of making delivery. on cross-examination
Mr. Schauss explained the reason for having recommended to Mr. Hall that he draw a will, asfollows:

"When Mr. Hall told me he wanted to draw these deeds and transfer thisland to Sandra Schliter,
| had discussed the matter of delivery with him and advised him of the possibility of someone
contesting the matter of the deeds and the validity of the deeds, and | suggested that | also draw
the will in order to cover the possibility that the deeds might later be attacked.”

In relation to the argument or disagreement that occurred in the office, as related by the testimony of Mr.
and Mrs. Halley
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Nelson, Mr. Schauss, on cross-examination, in response to questions, testified:

"When | mentioned drawing awill instead of drawing a deed, Mr. Nelson indicated that he
didn't feel that this was necessary and that they shouldn't do that, draw the will. And | then lost
my temper to some extent and got out a couple of blank quitclaim deeds and suggested to Mr.
Hall that he had a man with him who knew how things should be done and he should take those
and have him handleit, or words to that effect.” Further, on cross-examination, he testified:

"My understanding from my conversation with Mr. Hall was that it was his intent to presently
transfer title to Sandra, but that he intended to keep farming the land.”

He aso testified, on cross-examination, that Mr. Hall returned to his office:

"Approximately ayear later, and that timeisjust an estimate, Mr. Hall came to my office and
asked meif anyone else had access to hisfile. And | told him no. And he indicated that he just
wanted to know if anyone else had access to his file except he, and that was all the discussion."”

In addition to the testimony of Attorney Schauss, Beverly Torsey was called as awitness on behalf of
Sandra. She was Attorney Schauss's secretary on October 24, 1963; however, she was not employed by the
attorney at the time of trial. She testified that she had been alegal secretary for approximately six years at
that time; that she was present and recalled the transaction in question. She was present at the discussion
between Mr. Hall and Mr. Schauss in regard to the drawing of quitclaim deeds, which discussion was
participated in by Mr. Nelson. She testified that when these four people came in, Mr. Hall told Mr. Schauss
"that he wanted his property to go to his stepdaughter.” She testified as to the argument which resulted when
Mr. Schauss recommended that awill be drawn, which argument was participated in by Mr. Nelson to the
extent that he used "pretty foul language, and at that point Mr. Schauss came out to the files and told all of
them that he would give them blank forms and they could have the attorney with them do the work." The
attorney with them was explained as being Mr. Nelson, Sandra's uncle. She was asked what happened
following the argument and answered:

"A. Sandra--I could see she looked very embarrassed. She asked Mr. Hall if he definitely
wanted to do this, and he said that he did, that he wanted her to have the property, and he asked
Mr. Schauss if he would prepare the deeds.

"Q. Then what happened?

"A. Then Mr. Schauss explained to him that if he had done this, he understood that the property
would be his step daughter's, and he said he understood and he wanted it this way.

"Q. Who isthe 'he' that understood?
"A. Mr. Hall.
"Q. Then what happened?

"A. Then Mr. Schauss said he would. He typed arough draft at his desk, or on his typewriter,
which is beside his desk. He brought it out to me to type in the right form, with the descriptions.

"Q. Isthisthe time that you saw the documents labeled 1 and 27 [ These documents are the



roughed-out deed form and the calendar sheet with the land descriptions on the back.)
"A. Right.

"Q. Did you then prepare two separate deeds?

"A.Yes.

"Q. What was the difference in them?

"A. They werein two different counties.
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"Q. In other words, the legal descriptions were different? One was all in Burleigh County and
the other was all McLean County property?

"A. Right.
"Q. After you prepared the deeds, what was done with them?

"A. | took them back to Mr. Schauss. He had Mr. Hall read them over. He went over the
documents with him, and this was what Mr. Hall wanted.

"MR. CONMY': Again, can you be specific as to who said what, what was done, rather than
conclusions?

"A. | returned the deeds to Mr. Schauss. Mr. Schauss had Mr. Hall look the deeds over. He --
Mr. Schauss went over the documents with Mr. Hall at that time. Mr. Hall said thisis what he
wanted to do. Mr. Schauss then had Mr. Hall sign the deeds.

"MR. CONMY: May | interrupt for a second to ask a question.
"Q. (by Mr. Conmy) Where were you at thistime?

"A. At thispoint | was standing in the doorway.

"Q. Watching?

"A. Right.

"Q. (by Mr. Bucklin) Then what happened, Mrs. Torsey?

"A. Mr. Hall signed the deeds. Mr. Schauss took the acknowledgments, and then, if | do
remember correctly, | believe he had Mr. Hall go through the formality of handing them to her,
the stepdaughter, telling her that the property was now hers.

"Q. Do you recall actually a physical, manual delivery, ahand delivery of the deeds?
"A.Yes, | saw this.

"Q. Where did the deeds go, from whom to whom?



"A. Mr. Hall handed the deedsto his stepdaughter. She had them in her hands. Now, when she
left, 1 think she had the deeds with her, but at that point | am not certain, as to who walked out
with them.

"Q. Did you then see a physical, manual, handing of the deeds to the stepdaughter?
"A. Right.

"Q. By Norman Hall?

"A. Right.

"Q. Did he say anything at that time?

"A. Yes, hetold her that the property was now hers.

"Q. And after that, everyone left the office?

"A. Yes. Mr. Hall, he thanked Mr. Schauss, and he apologized for the uncle's behavior, and then
everyone did leave the office."

Grace Nelson, who was present at the time of the transaction in Attorney Schauss's office, testified that she
saw the deeds again the next day, at which time she was in Sandra's bedroom. She testified:

"WEell, Norman rapped at the door, and then he told Sandra that, being she was going back to
school and wouldn't have a place for them, he would take the deeds and he would put them in
his little gray lockbox he had in his bedroom, so she would know where they were, and then. if
she ever wanted them or needed them, she would know."

She further testified:
"Then Sandra went over and took them out from under her pillow and gave them to him."

A grant takes effect so asto vest the interest intended to be transferred upon its delivery by the grantor.
Section 47-09-06,
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N.D.C.C. A grant cannot be delivered conditionally but delivery to the grantee is necessarily absolute and
the instrument takes effect upon delivery, discharged of any condition on which the delivery was made.
Section 47-09-07, N.D.C.C. Thus, where the grantor makes a manual delivery to the grantee of a deed,
absolute in form, intending to part with all authority and dominion over the instrument, the delivery is
absolute and title passes immediately in accordance with the terms of the deed, notwithstanding any
intention or understanding to the contrary between the parties. Accolav. Miller, 76 N.W.2d 517 (N.D.1956);
Shuck v. Shuck, 77 N.D. 628, 44 N.W.2d 767 (1950); Arhart v. Thompson, 75 N.D. 189, 26 N.W.2d 523
(1947).

We are satisfied, aswas the trial court, that the evidence, by a great preponderance, unequivocally
establishes unconditional delivery of the deeds by Norman Hall to Sandra on October 24, 1963.

The offer of proof and the testimony preceding it establish that the declarations which were offered were not



made in the presence of Sandra, the grantee. They are, therefore, purely hearsay and are inadmissible unless
they fall within some exception to the hearsay rule. McDonald v. Miller, 73 N.D. 474, 16 N.W.2d 270, 156
A.L.R. 1328 (1944). We have held that statements and declarations made by a grantor after delivery of a
deed are admissible in a suit to enforce the title thereunder where such statements support the deed but not
where they are against it. Silbernagel v. Silbernagel, 79 N.D. 275, 55 N.W.2d 713 (1952); Arnegaard v.
Arnegaard, 7 N.D. 475, 75 N.W. 797 (1898).

The Hall Estate has also specified that it was error for the trial court to refuse to give a requested instruction
relative to the question of whether the deed was delivered. Because the instruction was not given, the Hall
Estate contends that the refusal was prejudicial and anew trial should be granted. We find that thereis no
prejudicia error in this particular.

Thereisno right to have ajury trial in an action to quiet title to land. An action to quiet titleis purely
equitable and the verdict of ajury isadvisory only. O'Neil v. Tyler, 3N.D. 47, 53 N.W. 434 (1892). In al
actions not triable by right by jury, the court, on motion or its own initiative, may try any issue with an
advisory jury. Rule 39(c), N.D.R.Civ.P. The findings state:

"Pursuant to Rule 39(c) of the Rules of Civil Procedure, the Court sat with an advisory jury,
which jury returned its advisory verdict to the Court* * **

The consent required by Rule 39(c), N.D.R.Civ.P,, to give the verdict the same effect asiif trial by jury had
been a matter of right, was not given. Following the return of answers to the special interrogatories
submitted to the jury, the trial court stated:

"I accept the Jury's findings of fact and verdict in each instance, ratify their findings, and adopt
such findings as findings of the Couirt.

"Sincethisisacase in which the Jury is acting in an advisory capacity, having adopted your
findings, which | believe are supported by the preponderance of the evidence, | must now make
certain conclusions of law."

Where the trial court has expressed its conviction that the issues submitted to an advisory jury have been
correctly decided, we will not reverse because of possible error in effecting its deliberations. If there was
anything improper in connection with the instructions, it isimmaterial in view of the fact that the trial court,
in addition to adopting the answers of the advisory jury, also found the same facts on the evidence in its
written findings of fact.

"In an equity case, or where the verdict is only advisory, error in instructing the jury is not
reversible, especially where the court exercised its independent judgment in making its own
findings of fact. The review on appeal includes both the law and the facts,and, of course, where

[196 N.W.2d 161]

the verdict was manifestly for the right party the error isimmaterial.” 5A C.J.S., Appea &
Error, § 1772.

See also, 5 Am.Jur.2d, Appeal & Error, § 816, at 258.

In five separate specifications of error the Hall Estate specifies that Findings of Fact Nos. 6, 7, 8, 9 and 11
are not proper findings of fact because, according to the specifications, some of these paragraphs contain a
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conclusion of law and others contain merely an argument of counsel for the plaintiff. No argument or
citation of authority is set forth in the brief in support of these arguments. We have reviewed the findings
referred to in these specifications and find no grounds for reversal on the basis that these findings contain
the surplusage complained of .

"Mere errors of form in findings or conclusions or irregularity in practice in making them will
not ordinarily constitute ground for reversal. The rule has been applied to save judgments,
otherwise unobjectionable, from being avoided for such matters as clerical or typographical
errors, inadvertent misstatements of details having no bearing on the merits, inaccurate use of
terms the meaning of which clearly appears from the context, or obvious and correctable
irregularity in failing to mark the various propositions.

"Likewise, the rule has been applied with respect to computation of damages by a method
which, athough erroneous, does not substantially affect the result, and impropriety in grouping
or in separating findings or conclusions, which does not obscure their sense or affect their
meaning, as well asirregularitiesin the order of service, signature, and filing, or in respect of
the amount of time intervening between such acts, or failure to serve a copy of the findings.
Noncompliance with merely directory provisions of statutes relating to findings will not be
noticed on appeal where the findings are proper and the departure from the prescribed practice
isharmless." 5B C.J.S., Appeal & Error, § 1788.

Lastly, it is argued that the findings of fact do not support the conclusions of law because there is no finding
that Norman Hall intended to transfer title to the real estate to Sandra. It is argued that the findings only
establish a physical delivery of the deeds and that the trial court has not found, as a fact, an intention on the
part of the grantor to transfer a present interest in the real estate to be operative as of the date of the transfer.
We disagree. We believe that Finding No. 11, although probably not in the most clear language, finds facts
upon which the court concluded that there was atransfer of property effective as of the date of the physical
delivery.

"The land described in these Findings of Fact had been conveyed by Norman Hall, as grantor,
during hislifetime to Sandra C. Schliter. Even if the evidence be viewed as showing some sort
of understanding or agreement between Norman Hall and Sandra C. Schliter that Norman Hall
would use the land during his lifetime, this did not prevent the transfer of thetitle to the
property, and that transfer was avalid inter vivos transfer by the grantor before his death. The
real estate is not a part of the estate of Norman Hall and is not subject to probate or
administration in probate.”

In addition to reviewing the specifications of error in the light of the arguments presented on this appeal, we
have also reviewed the evidence and conclude that it substantially supports the jury's answers to the special
interrogatories and the trial court's findings of fact for the reasons hereinbefore stated.

The judgment is affirmed.

Obert C. Teigen
Alvin C. Strutz, C.J.
Harvey B. Knudson
Ralph J. Erickstad
William L. Paulson



